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IN THE 


United States Court oi Appeals 

Foe the District of Columbia Circuit. 


No. 10,333. 


T. M. FLANAGHAN, Appellant, 
v. 

C HAR LES H. TOMPKINS CO., a corporation, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from so much of the decision of the 
United States District Court for the District of Columbia 
as denied to appellant, as an element of damages, interest 
on money due under a contract from date of completion 
until date of entry of verdict. The original controversy 
arose under a contract for the excavation of certain sewer 
lines and the amount in controversy presented to the Dis- 
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trict Court was more than $3,000. (A. 2) Jurisdiction of 
this Court is invoked under Title 17, Section 101, of the 
District of Columbia Code, 1940 Edition. 

HISTORY OF THE CASE. 

This appeal is taken from the lower court’s refusal to 
award to appellant, as an element of damages, interest on 
money due under a contract from date of completion until 
date of entry of verdict. 

In 1942, appellant, as a sub-contractor, entered into a 
contract with the appellee company, the prime contractor, 
for the excavation of certain trenches of earth and certain 
other trenches of rock for the installation by appellee of 
water and sewer lines on a project at Bainbridge, Mary¬ 
land. 

The contract provided for several depths and widths of 
the earth trenches and provided for rock trenches of cer¬ 
tain depths and bottom widths and for payment on a cubic 
yard unit basis, varying the unit price on earth trenches 
in proportion to the required trench depths. The contract 
further provided that the trenches were to be excavated 
with sides “as vertical as possible.” 

TJpon completion of the work in August of 1943, appel¬ 
lant submitted an invoice far payment on the following 
figures: . ; ^{ 

Item 19: Excavation of 23,559.39 cubic yards of 

earth @ $1.75 per unit. $ 41,228.93 

Item 20: Excavation of 3559.20 cubic yards of 

earth @ $2.75 per unit. 9,787.80 

Change Order 369a: Installation of 201 valves 

at $5.00 . 1,005.00 

Item 22: Excavation of 10,289.37 cubic yards of 
rock @ $12.00 per unit. 123,472.44 

$175,494.17 


Total claim 
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On August 23, 1943, the appellee approved for payment 


the following: 

Item No. 19: Excavation of 18,976.00 cubic yards 

of earth @ $1.75 per unit.$33,208.00 

Item No. 20: Excavation of 2,978.60 cubic yards 

of earth @ $2.75 per unit. 8,191.15 

Item No. 22: Excavation of 4,283.55 cubic yards 
of rock @ $12.00 per unit. 51,402.60 


Total approved. $92,801.75 


It is most important to note that no reason has ever been 
advanced for appellee’s refusal to approve the appellant’s 
calculations of earth excavation. As a matter of fact, ap¬ 
pellant introduced in evidence two exhibits, plaintiff’s Ex¬ 
hibits No. 9 and No. 10, (A. 7, 8) which were calculations 
made by the parties prior to the controversy. In both of 
these exhibits, appellant’s testimony showed that the ap¬ 
pellant’s estimates of earth excavation had been approved 
by engineers representing the appellee and the United 
States Navy. In Exhibit No. 9 (A. 7) the persons approv¬ 
ing the calculations were Hildebrand for appellant, Shickell 
for appellee, and Hawley for the United States Navy. On 
Exhibit No. 10 (A. 8), the calculations were approved by 
Hildebrand for appellant, Shickell for appellee, and Boyd 
for the United States Navy. No attempt was made at trial 
by the appellee to refute these calculations, on the con¬ 
trary the appellee agreed to the figures at trial, subject to 
a slight change on Item 19, brought about by carrying the 
multiplication to a further decimal point. 

Thus on these items there has never been a dispute and 
certainly never a bona fide dispute. The evidence dis¬ 
closed that these earth calculations were made on the basis 
of computing excavation by using the standard bottom 
widths and height as specified by the contract, and by the 
use of vertical planes for the determination of the top 
widths of the trenches. Appellee’s refusal to approve 
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these calculations until the time of trial, and especially 
in view of the approval of the figures by its representa¬ 
tives, is still unexplainable. 

Having approved $92,801.75 for payment, and having 
already paid $64,695.56; appellee, on September 15, 1943, 
tendered to appellant its check in the sum of $28,106.19 
representing the balance due according to appellant’s cal¬ 
culations. This tender was conditioned upon its accep¬ 
tance as payment in full for all of the items. It was, of 
course, refused. 

Appellee’s position with regard to the rock excavation 
was to the effect ‘that the sides of the trenches should be 
measured on vertical planes and that the words of the con¬ 
tract “vertical as possible” meant vertical absolute. 

After exhausting the various administrative channels, 
the appellant instituted suit for the recovery of the money 
due under the contract and for interest from Sept. 15,1943. 

Since, as stated above, there was no dispute as to the 
propriety of the earth excavations (save the minor ad¬ 
justments above referred to) and to charge for the valves, 
the sole question involved was the legal meaning of the 
term “vertical as possible.” 

Appellant called several expert witnesses who testified 
that the meaning of the term “vertical as possible” meant 
exactly that in the trade. It meant that where the parties 
contemplate rock blasting, as they did in this case, as dis¬ 
tinguished from rock cutting, which is a highly expensive 
method, running several times as high in cost as the unit 
price here, the parties with full knowledge that rock blast¬ 
ed by dynamite does not break along absolute vertical 
lines, contemplated that a certain slope would exist from 
the bottom of the trench to the top; that is, that the top 
width would of necessity be greater than the proposed bot¬ 
tom width. It would, of course, be the duty of the sub¬ 
contractor to so blast as to minimize as much as possible 
the slope, keeping the sides as “vertical as possible.” In 
this regard their opinion was substantiated by Stephen 


O’Reilly, an expert called by the appellee. They further 
testified tha/t the trade practice is to pay for the rock 
actually excavated in the trench, subject, however, to the 
sub-contractor keeping the slope as vertical as possible 
under the circumstances. 

These experts also testified as to the amount of slope one 
could expect in this particular type of rock and their opin¬ 
ions varied as to the amount of the slope. The learned trial 
judge ultimately adopted the least of these figures, and 
limited the slope to a slope of 3 inches per one foot of 
height on either side of the trench. This figure of 3 inches 
per foot of height was contained in a letter written be¬ 
fore trial by one of the experts in response to a request 
by appellant for an opinion. The letter had been trans¬ 
mitted to the appellee and was introduced by the appellee 
during the trial in cross-examination of one of appellant’s 
experts. Two of the appellee’s own experts testified that 
a slope of 3 inches per one foot or 3.6 inches per one foot 
of height was the acceptable slope under the conditions. 

At the conclusion of the testimony the learned Trial 
Judge sitting as judge without a jury found for the appel¬ 
lant on the question of the meaning of the term 1 ‘vertical 
as possible.” The matter was then referred to an auditor 
for calculation and by agreement of the parties the cal¬ 
culations showed that a sum of $68,510.79 was then owing 
to appellant. A verdict in this sum was entered by the 
Learned Trial Court. 

Before verdict appellant submitted requests for find¬ 
ings of fact and conclusions of law. These requests in¬ 
cluded a request for a finding in favor of appellant of the 
$68,510.79 with interest from September 15, 1943. No ob¬ 
jection to the request for interest was made by appellee 
and the request was granted by the court. Later, appellee 
asked for reconsideration on the interest question and the 
Learned Trial Judge reversed his original conclusion and 
denied appellant any interest prior to judgment. The 
present appeal followed. 
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STATEMENT OF QUESTION INVOLVED. 

Is appellant entitled to interest from date of completion 
of performance under a contract for excavation where the 
appellee refused to make payment, basing its refusal on an 
erroneous interpretation of the meaning of the contract? 

Negatived by the court below. 

SUMMARY OF ARGUMENT. 

1. The presence of a legal dispute is not of itself suffici¬ 
ent to render a claim unliquidated. 

2. The facts and proofs in this case clearly show that the 
claim was either liquidated or ascertainable. 

3. Even on an unliquidated claim interest is allowable, 
under the weight of modern authority. 

4. As a matter of equity interest should be awarded in 
this case. 

ARGUMENT. 

I. The Claim Was a Liquidated One. 

Appellee’s position that the claim is unliquidated and 
therefore should not carry interest is completely in error. 
The question of whether or not an unliquidated claim car¬ 
ries interest will be discussed later in this brief. 

Appellant’s position is that the present claim was at all 
times a liquidated, or, at least, ia readily ascertainable 
claim. 

A. Mere Presence of a Legal Dispute is Insufficient to 
Render a Claim Unliquidated. 

The overwhelming weight of authority clearly establishes 
that a claim which is either liquidated or readily ascertain¬ 
able is not rendered unliquidated merely because a dispute 
is bad. 

7. WUliston, Contracts §127 (Rev. Edition, 1936): 

“A disputed claim may be either liquidated or un¬ 
liquidated.” 
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The case law on the subject is completely in accord with 
this principle of law. 

Jones v. Canadian Nat. Ry. Co., 14 F. (2d) 852 (D. C. 
E. D. Mich. 1926): 

“The mere denial by the defendant of its liability in 
this connection cannot make the amounts of the pay¬ 
ments, which were thus easily ascertainable and could 
have been readily liquidated, unliquidated within the 
meaning of the law. This proposition, as all the others 
herein involved, is so elementary as to require no 
citation of authorities.’’ Id. at 856 . 

Hamilton Watch Co. v. George W. Borg Corp, 317 Ill. 
App. 271; 46 N. E. (2d) 112 (1943): 

“Of course the defendant took the position that it 
was not obligated for any sum whatever, but the plain 
import of the contract did not warrant such a con¬ 
struction and the mere fact that defendant interposed 
a defense does not absolve it from the obligation to 
pay interest.” 

J. Purdy Cope Hotels Co. v. Fidelity-Phenix Fire Insur¬ 
ance Co^ 126 Pa. Super. 210 (1937): 

“A bona fide dispute as to the amount of the in¬ 
debtedness is no bar to the accruing of interest and if 
a tender falls short of the sum found to be due at the 
time of tender, interest runs on the whole.” Id. at 285 . 

B. The Facts and Proofs Clearly Indicate that the Claim 
Was Either Liquidated or Ascertainable. 

1. Earth excavation and valve installation. 

Clearly there can be no question raised as to the right 
of appellant to payment for earth excavation as per orig¬ 
inal invoice. As stated above, in the history of the case, 
the reason for appellee’s refusal to approve the actual total 
of the earth excavation remains to this day a complete mys¬ 
tery. No legal or factual objections were ever raised. The 
slight difference in amount claimed and amount awarded 
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on these three items (appellant claimed a total of $52,- 
021.73 and was awarded $51,583.55, a difference of but 
$438.18) can certainly not be deemed sufficient to render 
the claim unliquidated, especially in view of the fact that 
the difference was due to the act of the appellee’s repre¬ 
sentatives in approving the original calculations of appellee 
without checking them (Exhibit 9 and Exhibit 10, (Appen¬ 
dix 7, 8).) A mere check at that time would have led to the 
identical figure finally awarded. 

That a claim whose total can be ascertained by merely 
multiplying two known factors; that is unit price by num¬ 
ber of units, and to which no defense whatever, legal or 
factual, can be or is interposed is a liquidated claim is too 
clear to merit further discussion. 

2. Bock excavation. 

It is respectfully submitted that, shorn of all legal tech¬ 
nicalities, the claim for rock excavation was clearly a 
readily ascertainable claim. 

Had the parties agreed at the outset that appellant was 
entitled to a reasonable slope (that is, had the appellee 
agreed with appellant that “vertical as possible” meant 
vertical as practicable and that all rock within the thus 
defined trench was to be measured) the amount of rock ex¬ 
cavated and for which payment was due could easily have 
been determined. It was indeed, and this is the crux of the 
whole case, the unreasonable position of the appellee in 
refusing to properly construe the contract that prevented 
the parties from arriving at a conclusion as to amount of 
rock for which payment was due. 

The only problem confronting the parties bad there been 
agreement on this issue, would have been in arriving at 
the extent of the slope which would be compensable. 

Appellant took the position that the total rock excavated 
should be included. The evidence disclosed that somewhat 
less than this was to be allowed. Appellee, because of its 
erroneous construction of the contract, refused to even 
consider the matter. 
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It would have indeed been a simple matter to submit 
the question to expert engineers and arrive at a proper 
conclusion. Indeed, and this is most important, the experts 
for appellant and appellee both agreed that a slope of about 
three inches per foot of height was the normal and expected 
slope, Frederick H. Dechant, testifying for appellant, 
stated that in answer to an inquiry by the appellant, he 
estimated that a slope of three inches per foot should be 
allowed. This opinion was expressed on January 15, 1946 
(A. 4, 5) and was made available to appellee. 

Louis Edward Vanditti, called by appellee, testified that 
in his opinion a reasonable slope under the circumstances 
would be three inches per foot (A. 5). Stephen O’Reilly, 
another expert witness for appellee, testified that in his 
opinion a slope of 3.6 inches per foot would be reasonable. 
(A. 6) 

With such unanimity of opinion between experts for two 
litigants, can one argue that the claim was not readily as¬ 
certainable ? 

The fact that appellant, met by appellee’s unbending re¬ 
fusal to discuss the issue, pressed for an amount in excess 
of what the court ultimately felt he was entitled to should 
not affect his right to interest. This very question was 
passed upon by the U. S. Supreme Court in Spaulding v. 
Mason, 161 U. S. 375: 

“The circumstances that the complainant may have 
considered himself entitled to an account and receive 
a greater sum than was actually found to be due, does 
not affect claimant’s right to the interest upon what 
was really due. Sturm v. BoTcer, 150 U. S. 3l2, 341.” 

On the second phase of the rock excavation argument, 
appellant respectfully submits that there is no bona fide 
dispute as to the legal meaning of the words “vertical as 
possible”. The appellee has urged that its construction of 
t.big phrase was the correct one; that is, that the phrase 
meant absolutely vertical. But, when put to the test of 
proving its position, appellee remained silent. There is 
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not one single word of evidence in the whole of the instant 
record tending to show any basis for their interpretation 
of the phrase. As against appellant’s overwhelmingly 
strong evidence that the trade interpretation of the phrase¬ 
ology of the contract required payment within the con¬ 
fines of a reasonable slope, appellee offered not one word 
of either constructive or destructive evidence . 

Hansem v. Rowland v. Lytle, 167 F. (2d) 170, 174. 

(C. C. A. 9-1948) 

“Where the amount due is thus determinable by com¬ 
putation, the fact that the legal basis of the computa¬ 
tion was a subject of controversy between the parties 
is immaterial. ,, 

Thus, under the Hansem case, appellant would be en¬ 
titled to interest even if there had been a real controversy 
on the legal basis for computation. How much stronger 
then is appellant’s prayer for interest where, as here, the 
appellee never had basis for a real dispute, as evidenced 
by its failure to present any testimony in support of its 
asserted position. 

The whole controversy is replete with a complete un¬ 
willingness on the part of the appellee to pay a just claim. 
Their attitude on the rock question is not an isolated mat¬ 
ter but is, on the contrary, consonant with their attitude 
on the earth question, where they have consistently re¬ 
fused to approve calculations their engineers had already 
certified as correct, and then when called to explain their 
refusal at trial, they agree that appellant had always been 
correct on the amount To allow a party whose behavior 
has been so flagrantly in violation of the rights of others 
to use another’s money for a long period of time with 
immunity from interest is patently unfair. In Abell v. 
Anderson, (C. C. A. 6th), 148 F. (2d) 372, (1945), cert, de¬ 
nied, 66 S. Ct. 39, the court allowed interest even though 
it frankly admitted that the claim was unliquidated and 
said: 
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“It ill becomes them to say that they could not have 
reduced their liability for interest because they did 
not know how much to pay, since they never mani¬ 
fested a disposition to pay.” Id. at 375. 

IL Interest is Allowable Even on an Unliquidated Claim. 

Appellant, while not conceding that the instant claim 
was an unliquidated one, urges respectfully that the weight 
of modern authority favors the granting of interest as an 
element of damages even where the claim is unliquidated. 
Sec. 19a of 47 C. J. S., in its headnote, states, as follows: 

“a) General Rules 

The general rule is that, in the absence of an agree¬ 
ment to the contrary, liquidated demands bear inter¬ 
est whereas unliquidated demands do not; but this 
rule does not prevail in all jurisdictions, or under all 
circumstances and it has been said that the tendency 
of modern “authority in this connection is to disre¬ 
gard the distinction.” (Emphasis Supplied) 

Sedgwick on Damages: 9th Edition—1912—Vol. 1, Sec. 
315.: 

“The purpose sought in awarding damages other than 
vindictive is to make a fair compensation to one who 
has suffered an injury. Courts are more and more 
coming to recognize that a rule forbidding an allow¬ 
ance for interest upon unliquidated damages is one 
well calculated to defeat that purpose in many cases, 
and that no right reason exists for drawing such an 
arbitrary distinction between liquidated and unliqui¬ 
dated damages.” 

Emery v. Company, 89 N. H. 165 (1937) 

“Although it is often stated as a general rule that 
‘interest is not allowed on unliquidated damages or 
demands’ (8 R. C. L. Tit, Damages, S. 86) the depar¬ 
tures from the rule have been so numerous that it 
cannot safely be employed as a rule of thumb for the 
decision of litigated cases. ... So far as the rule sur- 
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• 

vives today, it must be subordinated to the more fun¬ 
damental principle that damages in a given case 
should give full compensation for the loss sustained.’’ 

In Northern Pac. Ry. Co. v. Twohy Bros. Co., 95 F. (2d) 
220 (C. C. A. 9th, 1938), under a somewhat similar situa¬ 
tion as in the instant case, the Court said: 

“The contractor assigns error in the failure to allow 
interest on the award for his cause of action for the 
haul for bridge materials. Here there was no dispute 
as to the character or amount of the materials hauled. 
The controversy involved a mere question of law in 
the interpretation of the contract. If determined one 
way, the amount due was fixed by one provision of 
the contract; if another, it was fixed by another set of 
prices in the contract. The District Court erred in not 
allowing interest from February 1, 1928 # the date 
claimed by the contractor’s complaint for the com¬ 
mencement of the running of interest. It was due 
from at least that date and the judgment should be 
modified in this regard.” 

In In re Paramount Publico Cory., 85 F. (2d) 42 (C. C. 
A. 2nd, 1936), the Court was faced with this situation: 
Plaintiff had been wrongfully discharged from his employ¬ 
ment, he obtained other employment elsewhere at a re¬ 
duced rate. Suit for the original compensation minus the 
earnings gained in mitigation was brought and recovery 
had. The trial court refused to allow interest on the out¬ 
moded theory of no interest on an unliquidated claim. The 
Circuit Court reversed, stating: 

“It had been our practice in equity to leave the allow¬ 
ance of interest even on legal claims to the discretion 
of the District Court . . . The doctrine that a promis- 
sor in default shall not be required to pay interest 
rests upon his inability to know how much to tender, 
and obtains where the liability resulting from the 
breach is practically unascertainable. An antinomy 


* February 1, 1928, was 30 days after completion of the work. 
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lurks in it at best, since the liability does not await 
liquidation but is absolute, and yet it is conditional 
qua complete restitution which includes interest . . . 
Complete restitution demands interest from the date 
of the breach; the promissor is let off only because 
of a tenderness to him, since he is thought to be prac¬ 
tically unable to perform, which, as we have already 
said, is a concession against principle. There seems 
to be good warrant for withdrawing that concession 
in proportion as the ground for its creation ceases. 
For these reasons it was in abuse of discretion not 
to allow interest.’’ 

Accord: 

Abell v. Anderson, 148 F. (2d) 372 (C. C. A. 6tb, 
1945), cert, denied, 66 S. Ct. 39; 

United Light and Power Co. v. Grand Rapids 
Transit Co., 85 F. (2d) 331 (C. C. A. 6th, 1936). 

In Miller v. Robertson, 266 U. S. 243, the Supreme Court 
in discussing the question of interest on unliquidated 
claims, after citing the broad rules, stated: 

1c But when necessary in order to arrive at a fair com¬ 
pensation, the court in the exercise of a sound discre¬ 
tion may include interest or its equivalent as an ele¬ 
ment of damages.” (Id. at 258) 

Thus, it is quite clear that under the modern weight of 
authority, interest will be allowed where the equities of 
the case favor the allowance even though the claim is un¬ 
liquidated. 

m. The Equities of the Case Favor the Award of Interest. 

In the instant case, as we have already demonstrated, 
of the four items involved, three were never the subject of 
any dispute. Certainly interest on these should be 
awarded. The attempted tender, even assuming that the 
appellee had been justified on the rock excavation, still fell 
short of the amount admitted to be due by some $10,184.40. 
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Thus the tender was most certainly improper and appel¬ 
lant was warranted in refusing to accept it under the con¬ 
ditions specified by appellee. 

The only matter on which there was any disagreement, 
and, again, it is most respectfully submitted, the disagree¬ 
ment was a capricious one by the appellee, as witnessed 
by its failure to offer any evidence or theory of law to 
substantiate it, was on the question of legal effect to be 
given to the term “vertical as possible”. 

Thus, we have a situation where a contracting party 
withholds from appellant, and uses for a period of almost 
six years, a sum of $68,510.79, and now asks that it be 
allowed to avoid paying the interest which is necessary to 
adequately compensate the appellant. To allow a party to 
so act is to encourage parties to refuse to perform their 
obligation to pay on a contract, and by so doing, have the 
use, interest free, of moneys rightfully belonging to an¬ 
other. 

The major part of the amount due was known and ad¬ 
mitted to be due. The sole question on which there might 
have been a genuine dispute related to whether rock should 
be excavated and paid for on a vertical plane, and if not 
how much variance was intended by the contract. By pre¬ 
trial stipulation it was agreed that appellee offered to pay 
for 4,283.55 cubic yards as the amount due on a vertical 
basis. The Auditor on instructions of the Court to find 
the amount of rock excavated using a 3 inch formula found 
that the appellant had excavated a total of 6,801.90 cubic 
yards. The amount in dispute therefore was the 2,518.35 
cubic yards, which at $12 per yard amounts to $30,220.20. 
Thus, by disputing a $30,000.00 claim, appellee has acquired 
not only the use of that money for nearly six years, but 
the use of an additional $40,000. of appellant’s money for 
that period, and conversely, appellant has lost the use of 
it for that period. 
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In Spaulding v. Mason , 161 U. S. 375, the Supreme 
Court said: 

“It is no hardship for one who has had the use of 
money owing to another to be required to pay interest 
thereon from the time when the payment should have 
been made. Crescent Mining Co. v. Wasatch Mining 
Co., 151 U. S. 317, 323.” Id. at 396. 

CONCLUSION. 

It is therefore respectfully submitted that the Learned 
Trial Judge erred in refusing interest and that the appel¬ 
lant is entitled to interest on the sum of $68,510.79, from 
September 15, 1943, to December 20, 1948, date of verdict. 


Respectfully submitted, 


Of Counsel: 

G. Feed DiBona. 


James F. Masterson. 
Herbert Pirlen. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

446 Filed Sep 4 1946 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 36601 

T. M. Flanaghan, (311 American Casualty Bldg., Reading, 
Pa.) c/o Bulkley, Butler & Pillen, 522 Munsey Build¬ 
ing, Washington, D. C., Plaintiff , 

v. 

Chas. H. Tompkins Co., A Corporation, 907 16th Street, 
N.W., Washington, D. C., Defendant. 

Complaint for Money Judgment 

(Services, materials, etc., under contract) 

1. The amount involved herein exceeds the sum of Three 
Thousand Dollars ($3,000.). 

2. On or about April 10, 1942, defendant entered into a 
contract with the United States for the construction of the 
Naval Training Center at Port Deposit, Maryland. 

3. On or about July 17, 1942, plaintiff entered into a con¬ 
tract with the defendant whereby plaintiff agreed to serve 
as a subcontractor to furnish the necessary labor and ma¬ 
terial for the installation of the water distribution and 
sewage system under said primary contract. 

4. By the terms of said contract, as modified by Change 
Order No. 369, plaintiff is entitled to receive the following 
compensation: Under Item No. 19, $1.75 per cubic yard 
for Earth Excavation 0' to 6' for T. C. Pipe; under Item 20, 
$2.75 per cubic yard for Each Excavation 6' to 12' for 
T. C. Pipe; and under Item 22, $12.00 per cubic yard for 
Rock Excavation, any depth. 
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447 5. Plaintiff made the following excavations under 

each item: Item 19. 23,559.39 cubic yards @ $1.75, 
amounting to $41,228.93; Item 20. 3,559.20 cubic yards @ 
$2,75, amounting to $9,787.80; Item 22. 10,289.37 cubic 
yards @ $12.00, amounting to $123,472.44. 

6. Under the provisions of Change Order 369a, plaintiff 
installed 201 valves on the water lines for an agreed price 
of $1005.00. 

7. Defendant has made payment toward the above lia¬ 
bility in amount $64,695.56, and under date September 15, 
1943, defendant tendered $28,106.19 to plaintiff on condi¬ 
tion that said amount be accepted in full and complete set¬ 
tlement of all claims, etc. This plaintiff refused to do. 

8. In accordance with the terms of said contract, the dis¬ 
pute as to the balance due to plaintiff under the terms of 
said sub-contract was referred to the Board for Contract 
Awards, Navy Department, for consideration. A final de¬ 
termination denying plaintiff’s claim was reached thereon 
on March 8, 1946. 

9. Plaintiff has duly performed all of the conditions re¬ 
quired to be performed on his part by said contract re¬ 
ferred to in paragraph three hereof. 

10. Defendant has failed to pay plaintiff the sum re¬ 
quired to be paid by said contract, and still owes the plain¬ 
tiff the sum of One Hundred Ten Thousand Seven Hundred 
Ninety-Eight Dollars and Sixty-One Cents ($110,798.61). 

Wherefore, Plaintiff demands judgment against the de¬ 
fendant in the sum of One Hundred Ten Thousand Seven 
Hundred Ninety-Eight Dollars and Sixty-One Cents ($110,- 
798.61), with interest from September 15, 1943, together 
with the costs of this action. 

#***##*#** 
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448 Filed Mar 4 1947 

Amended Answer of the Defendant 

Fibst Defense 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

Second Defense 

1. The defendant states that it is not required to answer 
the allegations of paragraph 1 of the complaint. 

2. 3. 4. The defendant admits the allegations of para¬ 
graph 2, 3, and 4. 

5. 6. This defendant denies the allegations of paragraph 
5 and 6. 

7. 8. This defendant admits the allegations of paragraph 
7 and 8. 

9. 10. The defendant denies the allegations of paragraph 
9 and 10. 

Whekefoke the defendant prays: 

1. That the complaint be dismissed and for such other 
and further relief as the Court may seem just and proper. 

• ••••••••• 

483 Stipulations 

1. Included in the amount demanded in the complaint, is 
the sum of $28,106.19, representing the unpaid balance un¬ 
der the subcontract admitted to be due by the defendant 
contractor for excavation. 

2. Also included in the amount demanded in the com¬ 
plaint is the sum of $1,005.00 for 201 valves, likewise ad¬ 
mitted to be due. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

91 Frederick H. Dechant was called as a witness by 
the plaintiff, being first duly sworn, was examined 
and testified as follows: 

**•••••••• 
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101 By Mr. O’Donoghue: 

Q. Do you remember Mr. Flanaghan’s writing to you 
and asking your opinion on Port Deposit granite? 

102 A. I think I do. I don’t remember the date or any¬ 
thing. 

Q. Would your reply have been January 15, 1946? 
A. It might have been. It was after I got out of the ser¬ 
vice. I know that. 

Q. Do you remember saying at that time: 

“It is our opinion that in Port Deposit granite an allow¬ 
ance of at least three inches per foot vertical of trench 
depth should be allowed on each side of the bottom width 
of the trench”? 

A. How much? 

*#•••••••• 

Q. Three inches on each side. Is that your letter? A. 
Yes. 

**•••••••• 

333 Louis Edward Vanditti was called as a witness by 
the defendant and, being first duly sworn, was ex¬ 
amined and testified as follows: 

• •••*••••• 

349 By Mr. Sachs: 

Q. Based on your experience with Port Deposit granite 
and similar rock, what slope do you think a contractor 
could efficiently achieve by excavation by blasting in Port 
Deposit granite? 

• ••••••••• 

351 The Witness: Yes, three inches. 

The Court: He now says three inches. 

The Witness: Breaking it down into inches. 
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317 Stephen O’Reilly a witness called by the defen¬ 
dant, resumed the witness stand and being previ¬ 
ously duly sworn, was examined and testified as follows: 

327 By Mr. Sachs: 

Q. Mr. O’Reilly, what kind of a slope would an efficient 
excavator get under good practice in the rock conditions 
prevailing at Bainbridge, Maryland? 

The Witness: Anywhere from 10 to 30 per cent of the 
vertical height. 

328 Q. Would you translate those percentages into 
inches per feet? A. Well, if it were 10 feet deep, 

30 would be 3 feet— 

Q. (Interposing) Per foot. A. Well, it would be 4 
inches. 

Q. Which percentage, 30 per cent? A. On a foot, per 
foot, 3.6. 







?7 

22 £acA 

































































454 


Filed Dec 16 1948 

Findings of Fact and Conclusions of Law 

This action having been tried by the Court without a 
jury, the Court doth hereby make its findings of fact, and 
state separately its conclusions of law, as follows: 

Findings of Fact 

1. That plaintiff, T. M. Flanaghan, is a resident of the 
State of Pennsylvania, residing at Reading, Pennsylvania. 

2. That the defendant, Charles H. Tompkins Co. is a 
corporation with its principal place of business situated in 
Washington, D. C. 

3. That on or about April 10, 1942, defendant entered 
into a contract with the United States for the construction 
of the Naval Training Center at Port Deposit, Maryland. 

4. That on July 7, 1942, by request for bid No. 956, the 
defendant contractor invited bids for certain excavation 
work. 

5. That subsequent to the submission of bids, the 
455 parties, hereto entered into an agreement for the 
performance by the plaintiff of certain specified ex¬ 
cavation work at an agreed unit price; the unit being a 
cubic yard of excavation. 

6. The aforesaid agreement was entered into on July 17, 
1942, and was designated as Subcontract No. 956; Purchase 
Order No. 956 confirming the above agreement was issued 
under date of July 20,1942. 

7. By the terms of the aforesaid agreement, as modified 
by Change Order No. 369, plaintiff was to receive the fol¬ 
lowing compensation: 

Under Item 19: $1.75 per cubic yard of earth excavation 
O' to 6' 

Under Item 20: $2.75 per cubic yard of earth excavation 
6' to 12' 

Under Item 22: $12.00 per cubic yard for rock excava¬ 
tion, any depth 
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8. That subsequent to the above-referred to contracts, 
the plaintiff agreed to do certain other similar work in 
areas not specified in the original contract. 

9. That considerable rock developed in this new work and 
that a change order, No. 369, was executed on October 26, 
1942, which provided a new pay item for rock excavation. 

10. That the contract provided that rock excavation was 
to be compensated for at a rate of $12.00 per cubic yard. 

11. The change order provided that the bottom widths of 
trenches should be 24 inches for 6 inch to 12 inch pipe, and 
30 inches for 15 inch and 18 inch pipe, and provided further 
that the amount of rock excavation to be paid for will be 
the volume in its original position of earth or rock removed, 
as computed by the method of averaging end areas at every 
50 foot section. 

12. That the parties intended that the blasting and 
456 excavation be done in the normal blasting methods. 

13. That the plaintiff performed the work under 
the contract in complete accordance with the terms of the 
contract and in the manner prescribed by the contract and 
in a proper and workman-like manner. 

14. That during the progress of the work, the perform¬ 
ance by plaintiff was open at all times to inspection by the 
defendant. 

15. That the defendant and/or its duly authorized agents 
inspected on numerous occasions the work as it progressed. 

16. That the defendant and/or its duly authorized agents 
did not at any time object to, criticize, or complain of the 
work, either as to the manner in which it was being done 
or in the methods being employed to perform the contract. 

17. That the performance under the contract was com¬ 
pleted by the plaintiff in accordance with the terms of the 
contract. 

18. That of the approximately thirty (30) miles of 
trenches excavated by the plaintiff, approximately two (2) 
miles of said trench required blasting and excavation of 
rock. 
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19. That the said blasting and excavation of rock was 
done in the manner contemplated by the parties and in ac¬ 
cordance with the usual, reasonable, and customary 
methods used in the trade in similar circumstances.- 

20. That in the blasting and excavating of the rock in 
place, a slope which in the overall trench averaged eight 
(8) inches per vertical foot on either side of the trench 
resulted. 

21. That a slope of three inches per vertical foot on each 
side of the trench is a reasonable slope. 

22. That the excavation of earth in the approximately 
twenty-eight (28) miles of trenches was performed 

457 in a workman-like manner, and in accordance with 
the terms of the contract. 

23. That plaintiff excavated a total of 23,309 cubic yards 
of earth in trenches whose depths were six (6) feet or less. 

24. That the figure of 23,309 cubic yards was arrived at 
by mathematical calculations based on the use of the bot¬ 
tom width specified in the contracts, the depth as specified 
by the profile and including all that earth contained within 
vertical planes from the bottom width. 

25. That the said calculations were made by the parties 
hereto and were approved by R. W. Shickell, acting for 
the defendant, and W. H. Hilderbrand, acting for the plain¬ 
tiff, as shown by plaintiff’s Exhibit No. 9. 

26. That in accordance with the terms of the contract, 
compensation for the excavation of the aforesaid 23,309 
cubic yards of earth in trenches whose depth were six (6) 
feet or less was to be at the rate of $1.75 per cubic yard, 
or a total of $40,790.75. 

27. That plaintiff excavated a total of 3559.20 cubic yards 
of earth in trenches whose depth were six (6) feet to twelve 
(12) feet. 

28. That the figure of 3559.20 cubic yards was arrived at 
by mathematical calculations based on the use of the bottom 
width specified in the contracts, the depth as specified by 
the profiles and including all that earth contained within 
vertical planes from the bottom width. 
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29. That the said calculations were made by the parties 
hereto and were approved by R. W. Shickell, acting for the 
defendant, and W. A. Hilderbrand, acting for the plaintiff, 
as shown by plaintiff’s Exhibit No. 9. 

458 30. That in accordance with the terms of the con¬ 
tract, compensation for the excavation of the afore¬ 
said 3559.20 cubic yards of earth in trenches whose depths 
were six (6) feet to twelve (12) feet was to be at the rate 
of $2.75 per cubic yard, or a total of $9,787.80. 

31. That plaintiff installed 201 valves in accordance with 
the terms of the contract. 

32. That the admitted value of said installation of 201 
valves is $5.00 per valve, or a total of $1,005.00. 

Conclusions of Law 

1. That the Court has jurisdiction over the parties and 
the subject matter. 

2. That the contract entered into between the parties and 
the change orders subsequently issued are valid and en¬ 
forceable contracts. 

3. That the plaintiff has executed full performance under 
the contract and change orders and that the performance 
was in complete accord with the terms thereof. 

4. That as to the excavation of earth, the contract pro¬ 
vides that the amount of cubic yards excavated shall be de¬ 
termined by calculating the cubic content of an area whose 
measurements are: the bottom widths as specified in the 
contract, the depth as shown in the profiles, and that the 
sides are to be deemed to be vertical planes extending up¬ 
ward and perpendicularly to the ends of the bottom widths. 

5. That measured in the aforesaid manner, the plaintiff 
has excavated under Item 19 (trenches whose depths shall 
be six (6) feet or less) a total of 23,309 cubic yards of 

earth. 

459 6. That the compensation for the excavation of 
23,309 cubic yards of earth under Item 19 is fixed by 

the contract at $1.75 per cubic yard and that, therefore, 
the defendant is indebted to the plaintiff in the sum of $40,- 
790.75 under Item 19. 
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7. That measured in the aforesaid manner, the plaintiff 
has excavated under Item 20 (trenches whose depths shall 
be six (6) feet to twelve (12) feet) a total of 3559.20 cubic 
yards of earth. 

8. That the compensation for the excavation of 3559.20 
cubic yards of earth under Item 20 is fixed by the contract 
at $2.75 per cubic yards and that, therefore, the defendant 
is indebted to the plaintiff in the sum of $9,787.80 under 
Item 20. 

9. That defendant, by stipulation, admits that it is in¬ 
debted to plaintiff in the sum of $1,005.00 for 201 valves 
installed. 

10. That under Item 22, dealing with blasting and ex¬ 
cavation of rock, the contract provides that the amount of 
rock excavated will be determined by computation based on 
average area of end areas at fifty (50) foot sections. 

11. That the contract provides that the depths shall be 
standard in accordance with the depths specified and that 
payment shall be made on the basis of the provided depths. 

12. That as to the bottom widths the contract provides 
that the payment line shall be the standard bottom width. 

13. That as to the sides of the trenches, the contract pro¬ 
vides that the sides shall be “as vertical as possible.” 

14. That by the terms “as vertical as possible,” the con¬ 
tract is interpreted as meaning that the sides shall be as 
vertical as practical 

15. That a slope on either side of the trench is a natural 
result of the method of blasting and excavation con- 

460 templated by the parties. 

16. That the contract contemplates that in meas¬ 
uring the amount of rock blasted and excavated, the parties 
intended that the rock contained within the slopes would 
be compensated for. 

17. That plaintiff’s evidence disclosed that a slope of 
three inches per vertical foot on both sides of the trench is 
a reasonable slope. 

18. That plaintiff is entitled to compensation at the rate 
of $12.00 per cubic yard for all rock excavated measured 
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by computing end areas at every fifty (50) feet and includ¬ 
ing within the end areas a slope of three inches per vertical 
foot on each side of the slope. 

19. That the matter of computation in accordance with 
the foregoing conclusions of law is referred to an auditor 
for determination. 

20. That a verdict be entered in favor of the plaintiff in 
the following amount: 

Item 19: 

(Excavation of earth in trenches 0 feet to 6 
feet) $40,790.75 

Item 20: 

(Excavation of earth in trenches 6 feet to 12 
feet) 9,787.80 

Additional Admitted Items: 

(Installation of 201 valves) 1,005.00 

Item 22: 

(Rock excavation) Such amount as the 
Court may determine upon recommenda¬ 


tion of the Auditor. 

Total: . 

Less: (Amount paid on account def’t) $64,695.56 

Total verdict . $ 


and that judgment be thereafter entered in the sum 
461 of the Total Verdict together with costs of the action 
and interest from September 15, 1943. 

F. Dickinson Letts 
Judge 

No objection to Findings of Fact, except 
as to finding 21, “That a slope of 3" per 
verticle foot on each side of the trench 
is a reasonable slope.” 

James F. Masterson 
Herbert Gr. Pilien 
Attorneys for Plaintiff 

#••••••••• 


/ 
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467 Filed Apr 8 1949 

Amendment to Conclusions of Law 

Filed Herein on December 16, 1948 
The court finds that by inadvertence it included in plain¬ 
tiff’s award as stated in Conclusion 20 an allowance of in¬ 
terest from September 15, 1943. Conclusion 20 is now 
amended by striking therefrom the final words “and inter¬ 
est from September 15, 1943.” 


468 Filed Apr 8 1949 

Order and Judgment 

This action came on to be tried before the Court with¬ 
out a jury; the evidence adduced by the parties having 
been fully heard, and the Court having made its findings 
of fact and conclusions of law, subject to certain computa¬ 
tions by the Auditor; the Court now having been furnished 
with a report by the Auditor showing that the amount of 
rock excavation to be paid for at the rate of $12 per cubic 
yard is 6,801.90 cu. yds. and this computation being con¬ 
sented to by the parties hereto, it is by the court 8th day of 
April, 1949 

Ordered, That the report of the Auditor be and it is 
hereby confirmed; and it is. 

Further Ordered, That paragraph 20 of the Conclusions 
of Law heretofore submitted be completed by inserting in 
the blank space provided for Item 22, the figure $81,622.80; 
in the blank space provided for Total, the figure $133,206.35 
be inserted; and in the line provided for Total Verdict, the 
figure $68,510.79 be inserted; and 

Adjudged, That the plaintiff, T. M. Flanaghan, recover 
of the defendant Charles H. Tompkins Company, the sum 
of Sixty-eight Thousand five hundred ten and 79/100 dol¬ 
lars ($68,510.79), together with costs, and that the plaintiff 
have execution therefor. 
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payment for earth and rock excavation. It is this part of 
the contract which is involved in the present action. 

The pertinent provisions of the contract are as follows: 

“Payment Line for Excavation 

All trenches for pipe sewers and house laterals, 
whether in earth or rock, shall be cut with sides as 
vertical as possible and shall have such a bottom width 
as called for in these specifications. 

The standard bottom width and payment line of 
trenches for all pipe from 6" to 12", inclusive, shall be 
24"; for 15" and 18" pipe the standard bottom width 
shall be 30". 

The maximum dimension and payment line of the 
excavation i/n earth or rock for manholes or other spe¬ 
cial structures shall be those of a vertical plane 2 feet 
outside of neat lines of the foundation of the structure.” 

“Measurement & Payment 

The amount of earth or rock excavation to be paid 
for will be the volume in its original position of earth 
or rock removed, as computed by the method of aver¬ 
aging end areas. Sections shall be taken every fifty 
feet, or wherever a change in the cross-sections of the 
trench may render them necessary. 

The price bid for excavation and backfill shall include 
the excavation of all and any material of any class en¬ 
countered in the trenches, the shaping and grading of 
the bottom, backfilling, disposal of surplus material, 
pumping, bailing and draining, sheeting, bracing, drill¬ 
ing, blasting, supporting of pipe, and other material 
as may be necessary to complete the work in a thor¬ 
oughly satisfactory manner and in accordance with the 
above specification.” 

At the completion of the contract, the parties were unable 
to agree upon the proper method of computing the amount 
of material excavated. After the parties had determined 
that they could not agree as to the proper method, the ad¬ 
ministrative remedies were exhausted, following which this 
action was brought. 

The matter upon which the parties could not agree may 
be briefly summarized. The appellee contended that under 
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the provisions set forth above, payment should be made in 
vertical lines extended upward from the standard bottom 
width of the trench. The appellant contended that payment 
should be computed upon all excavated material which had 
been removed so as to attain the standard bottom width of 
the trench. As blasting was the method used for rock exca¬ 
vation, it necessarily involved a considerable departure 
from the vertical line which the appellee contended was con¬ 
templated by the contract. The difference between the 
amount claimed for this excavation by the appellant and 
the amount approved for the work by the appellee, was 
approximately $82,500. 

After a trial of the action in the District Court, the court 
determined that the appellant had done the work in the 
usual method used and in the manner contemplated by the 
parties. It also determined that in excavating the rock, an 
overall slope of eight inches per vertical foot on each side 
of the trench resulted (Jt. App. 11). The court found 
as a fact that a slope of three inches per vertical foot on 
each side of the trench, was a reasonable slope. Payment 
was ordered on the basis of a slope of three inches per 
vertical foot. 

In the trial court’s original findings of fact and con¬ 
clusions of law, through inadvertence, interest was awarded 
from September 15, 1943, one month following completion 
of the work (Jt. App. 15). When this was brought to the 
court’s attention it amended its conclusions of law by strik¬ 
ing out the allowance of interest and stated that interest had 
been included through inadvertence. 

The sole question involved in this appeal is whether 
interest should be allowed by the District Court prior to 
judgment. 

STATUTES INVOLVED 

Title 28, District of Columbia Code (1940 ed.) Section 
2708. 

“Interest on Judgments for Damages in Actions in 
Contract or Tort. 

“In an action to recover damages for breach of con¬ 
tract the judgment shall allow interest on the amount 
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for which it is rendered from the date of the judgment 
only; but nothing herein shall forbid the jury, or the 
court, if the trial be by the court, from including inter¬ 
est as an element in the damages awarded, if necessary 
to fully compensate the plaintiff. In an action to 
recover damages for a wrong the judgment for the 
plaintiff shall bear interest. (Mar. 3, 1901, 31 Stat. 
1378, ch. 854, §1185.)” 

QUESTION INVOLVED 

Whether interest is properly allowed prior to judgment 
in a contract action in which it is impossible for either party 
to compute the amount due prior to the court’s decision. 

SUMMARY OP ARGUMENT 

In this jurisdiction, interest is not allowed on unliqui¬ 
dated demands prior to judgment except to fully com¬ 
pensate the plaintiff. The demand in this case was 
unliquidated. Neither the appellant nor the appellee were 
aware prior to judgment of the amount due under the con¬ 
tract. This is indicated by the fact that the amount finally 
awarded was approximately fifty per cent of the amount in 
dispute. It is not a case in which either side could have 
determined by mathematical computation the amount finally 
due. 

ARGUMENT 

This Court has heretofore determined that interest is not 
allowed on unliquidated obligations. In Fries, Beall and 
Sharp Co. v. Livingstone, l this Court stated the rule as fol¬ 
lows at page 211: 

“The damages in this case being unliquidated, inter¬ 
est should not have been allowed until after the entry 
of judgment.” 

In a subsequent case, Shima v. Brown, 2 the trial court in a 
case tried to a jury, had, subsequent to the jury’s verdict, 
added interest. This Court held that interest should not 


1 56 App. D.C. 209, 12 F. 2d 150 (1926). 

2 77 U.S. App. D.C. 115, 133 F. 2d 48 (1943) cert, denied, 318 
U.S. 787. 
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have been added and made the following pertinent state¬ 
ment of the rule as to interest in breach of contract actions. 

“We think the court erred in adding interest to the 
jury’s verdict. Though the parties stipulated at pre¬ 
trial ‘that the sum of $50 per month for two people 
is a fair and reasonable sum,’ this could not turn the 
suit for breach of contract into a suit to recover a 
liquidated debt. The stipulation merely answered, 
after the suit was filed, one of several questions which 
would otherwise have had to be tried. It left in dispute 
not only the question whether the contract was made 
but various other questions, including the periods dur¬ 
ing which appellee furnished board to appellant and 
his wife, the periods during which he furnished it to 
one of them alone, the fair value of the board of one 
person, and the payments, if any, which appellant had 
made on account. Appellee therefore was not entitled 
to interest before judgment.” 

It thus appears that the decisions of this court uphold 
the appellee’s contention that interest should not be allowed 
upon an unliquidated claim. 

The statute, regulating interest in contract actions, per¬ 
mits the jury or the court, if trial be by the court, to add 
interest if necessary to fully compensate the plaintiff. The 
trial court in this case determined that interest was not 
necessary to fully compensate the plaintiff. As the trial 
court considered the question fully on briefs and argument, 
it is submitted that the trial court’s discretion should not 
be disturbed on appeal. 

Having determined the rule in the District of Columbia 
to be that no interest is allowed upon an unliquidated obli¬ 
gation, 3 it is necessary to determine if the obligation in 
this case was liquidated or unliquidated. 

3 This also appears to be the general rule. See Mowry v. Whitney, 
14 Wall (81 U.S.) 620, 653; Stephens v. Phoenix Bridge Co., 139 
Fed. 248, 250 (C.C.A. 2, 1905); Saidsbury Oil Co. v. Phillips’ 
Petroleum Co., 142 F. 2d 27 (C.C.A. 10, 1944) cert, denied, 323 
U.S. 727; Grand River Dam Authority v. Jarvis, 124 F. 2d 914, 918 
(C.C.A. 10, 1942); Goelet v. Matt J. Ward Co., 242 Fed. 65, 67 
(C.CA. 2, 1917); Illinois Surety Co. v. United States, 215 Fed. 334, 
340 (C-C.A.4, 1914). 
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Professor Williston, in his treatise on contracts , 4 defines 
an unliquidated claim as one “the amount of which has not 
been fixed by agreement or cannot be exactly determined by 
the application of the rules of arithmetic or law.” Con¬ 
versely, the court in Charley v. Sibley , 5 defined a liquidated 
claim as one the amount of which “has been determined, 
or the data settled upon which the amount can be calcu¬ 
lated.” These two defininitions of the terms appear to be 
the accepted ones. The theory behind the definitions inso¬ 
far as the question of interest is concerned is that the party 
sought to be charged should be in a position to determine 
by calculation the amount which he is required to pay be¬ 
fore being liable for interest. A few of the cases with a 
more restricted definition will be considered infra, but 
first, it is advisable to reconsider the type of obligation 
here involved in the light of the definitions already given. 

Payments in this case are to be determined by averaging 
end areas at fifty foot intervals. Appellant contended that 
payment should be made for excavation between ver¬ 
tical lines. The appellee contended that he should be paid 
for the total material excavated regardless of how far the 
line of excavation departed from the vertical. The court 
resolved the controversy by fixing payment lines, more 
or less arbitrarily, between the two extremes contended for 
by the parties, upon the determination that the contract 
called for a reasonable slope as the line of payment. Thus, 
it is quite apparent that the amount due could not have 
been determined by more mathematical calculation or by 
operation of law. 

Therefore, the dispute between the parties, involved the 
construction and interpretation of a provision of the con¬ 
tract. In Sprague Avenue Investment Co. v. Pacific Fi¬ 
nance Co ., 6 the court made the following statement as to 
a controversy of this nature. 


4 1 Williston, Contracts (1936 ed.) § 128. 

5 73 Fed. 980, 982 (C.C.A. 7, 1896). 

6 5 W. 2d 301—105 Pac. 2d 28 (1940): 
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“Where a dispute arises over the construction and 
the terms of a contract by which liability is to be meas¬ 
ured, that in itself renders the amount owing unliqui¬ 
dated.’ ’ 

In Western Powder Mfg. Co. v. Brewerton Coal Co ., 7 8 
the court had for its consideration whether interest should 
be allowed on a set-off. There the court stated at pp. 
88 - 89 : 

“Where the right of set-off depends, as here, on the 
interpretation to be given an instrument, the proper 
construction of which is a matter open to honest dif¬ 
ferences of opinion, interest to the date of decree 
should not be allowed.” 

In American Refining Co. v. Sims Oil Co., s the court made 
the following statement: 

“ # * * Uncertainty is the essence of the term “un¬ 
liquidated’, and, if the amount due is uncertain by 
reason of a disputed issue of legal right in the credi¬ 
tor to demand that sum made in good faith and upon 
reasonable grounds, and which dispute is properly de¬ 
terminable by a court upon a question of law or by 
a court and jury upon a mixed question of law and fact, 
it follows that the amount due on the claim is uncer¬ 
tain and necessarily unliquidated within the meaning 
of the common law rule.” 

No discussion of the question here involved would be com¬ 
plete without an examination of the text authorities on the 
subject. One of the leading texts 9 states the rule as fol¬ 
lows: 

“It is a general principle that interest is not allowed 
on unliquidated damages or demands. * * * Inter¬ 
est is denied when the demand is unliquidated for the 
reason that the person liable does not know what 


7 81 F. 2d 85 (C.C.A. 7, 1936), cert, denied, sub. nom.; Central 
Illinois Electric and Gas Co. v. Mfg’rs. Finance Co., 299 U.S. 549. 

8 282 S.W. 894, 897 (Tex., 1926), afjd. 288 S.W. 163. 

0 1 Sutherland Treatise on the Law of Damages, (4th ed. 1916) 
§ 347 p. 1092. 
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sum he owed and therefore cannot be in default for 
not paying. Those damages which are wholly at large, 
depending on no legal standard, and which are referred 
to the discretion of a jury, can never be made certain 
except by accord or verdict. There can be no default 
in respect to their payment and they are never en¬ 
hanced by interest.” 

And at § 348, pp. 1101-1102: 

“• # * Where a party’s right to compensation under 
a contract is doubtful, is contested on reasonable 
grounds and a suit is required to determine the amount, 
interest will not be allowed for any time preceding 
such determination. A denial in good faith of the right 
to recover avoids liability for interest prior to judg¬ 
ment though there is no question concerning the extent 
of the contingent liability.” 

It is thus apparent that the controversy in this case, 
arising as it did out of a dispute as to the interpretation 
of the contract, was a controversy which involved an un¬ 
liquidated claim. While it may be true that every dis¬ 
pute involving the interpretation of a contract would not 
be a dispute involving an unliquidated claim; where, as 
here, it is impossible to determine the amount due other 
than by an accord or litigation, the claim is necessarily 
an unliquidated one. 

The cases involving Accord and Satisfaction are also 
valuable in determining whether a particular claim is liqui¬ 
dated or unliquidated. As the Court is aware, the payment 
of a lesser sum than is due in return for a release of the 
entire debt is not, if the claim is liquidated, sufficient to 
extinguish the entire obligation. However, if the amount 
due is in dispute and for some reason unliquidated, the pay¬ 
ment of a lesser sum in return for a release of the entire 
obligation constitutes a valid Accord and Satisfaction and 
is a defense against an action brought for the remainder 
alleged to be still due. The cases involving Accord and 
Satisfaction without exception, it appears, hold that where 
it is admitted that one of two specific sums is due, but there 
is a dispute as to which is the proper amount, the demand 
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is regarded as unliquidated. 10 There appears to he no 
reason that this definition of unliquidated should not be 
applicable as well to cases involving interest. The facts 
of this case are well within the definition of unliquidated 
which is adopted in the Accord and Satisfaction cases. 
Here both parties were well aware that something was due 
under the contract. Yet, despite this admission, it was im¬ 
possible to determine which of the two amounts was due. 
In fact, as has been pointed out, supra, when the trial court 
rendered its decision, both parties discovered that they 
had been mistaken as to the amount which was due. 

Appellant at p. 4 of his brief indicates that he consid¬ 
ered the claim in this case to be an unliquidated claim. It 
is there indicated that the appellee tendered the amount 
which he considered due, which tender was conditioned upon 
its acceptance in full for all items. The appellant says, “It 
was, of course, refused.” Appellant has been well repre¬ 
sented by counsel and it can safely be presumed that the 
refusal was based upon the advice of counsel. As the prin¬ 
ciples of Accord and Satisfaction are hornbook law, counsel 
for the appellant must have been aware that had this 
obligation been liquidated claim, they could have safely 
accepted a check tendered in full payment and then success¬ 
fully sued for the remainder of the claim. As this is not 
true if the claim is unliquidated, it seems probable that the 
appellant, at the time the original tender was made, con¬ 
sidered the claim as an unliquidated one. 

As has been indicated, the rule that interest is not allowed 
on unliquidated demands is not without its exceptions. In 
many jurisdictions the court may, in its discretion, grant 
interest. Often, when the default has been willful and the 
attendant delay in compensating the party to whom the 
obligation is owing, appears to have been deliberate or 
intentional, the courts do allow interest. This, however, 


10 Nassoiy v. Tonlinson, 148 N.Y. 326, 330, 42 N.E. 715 (1896); 
Hanley Co. v. American Cement Co., 118 Conn. 469, 472; 143 
Atl. 566, 567 (1928); Perryman Bums Coal Co. v. Seaboard Coal 
Co., 128 Conn. 70, 20 Atl. 404 (1941); Hutchinson v. Culbertson, 
161 Pa. Super. 519,55 Atl. 2d 567 (1947). 
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is done with a view of providing adequate compensation 
to the party in wrhose favor the obligation runs. 

Another exception to the general rule is in cases in which, 
while the demand may be unliquidated, its amount can be 
ascertained by the party sought to be charged. This type 
of case can be illustrated by actions brought to recover 
salary following an improper discharge. When an action 
is brought to recover a particular salary payment, the de¬ 
mand is, to a certain extent, and has been so considered 
by the courts, an unliquidated one. The contract must be 
proved, the improper dismissal, the rate of salary, in addi¬ 
tion to which the amount of salary earned by the plaintiff 
in his new T position, if employed, must be deducted from 
the amount of the salary due under the contract. However, 
these items are all capable of easy ascertainment and the 
courts often allow iriterest prior to judgment on actions 
of this nature. As the Court of Appeals for the Second 
Circuit said in the case of In Re Paramount Publix Corp., 11 
a case of this type, “as time passed, however, this liability 
became progressively liquidated so that when the trial took 
place it could be completely ascertained. ’ ’ 

CASES CITED BY THE APPELLANT 

For the most part, the cases cited by the appellant do not 
sustain his contention. Others, when considered in their 
entirety, are authority for both parties. Two examples of 
these cases will be a sufficient indication of their value. 
On page 10 of the appellant’s brief, he quotes one sentence 
from Hansem v. Rowland v. Lytell, 167 F. 2d 170, 174 
(C. C. A. 9, 1948). The sentence quoted by the appellant 
is as follows: 

“Where the amount due is thus determinable by com¬ 
putation, the fact that the legal basis of the computa¬ 
tion was a subject of controversy between the parties 
is immaterial.” 

Omitting citations, this paragraph of the Court’s opinion 
continues as follows: 

11 85 F. 2d 42 (C.CA. 2, 1936), cited and quoted at length on 
pp. 12-13 of appellant’s brief. 
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“If evidence is necessary to establish the amount of 
the claim, then interest anterior to judgment is not 
allowable. ‘Where, however, the demand is for some¬ 
thing which requires evidence to establish the quantity 
or amount of the thing furnished or the value of the 
service rendered, interest will not be allowed prior 
to judgment 

\ 

Thus, while the case is relied upon by the appellant as au¬ 
thority, it appears to be more favorable to the contentions 
of the appellee than to those of the appellant. 

One additional example of the cases upon which appel¬ 
lant relies is the case of Abell v. Anderson, 1 - 148 F. 2d 372 
(C. C. A. 6, 1945), cert, denied, 66 S. Ct. 39. In this case 
the court made the following statement on p. 375: 

“No citation of authority is needed to support the 
proposition that an unliquidated claim does not gen¬ 
erally bear interest but this rule is not without its 
exceptions.’’ 

The Court then determined that the case was one in which 
the amount due could be ascertained by mere calculation 
as the time at which the liability commenced, persons 
liable, and the amount of their liability was known or easily 
ascertainable. The appellee is most willing to admit that 
this represents one of the exceptions to the general rule 
which has been adopted by some of the courts. 

After a careful examination of the authorities, it appears 
clear that the demand here sued upon was an unliquidated 
demand. It does not fall within any of the exceptions which 
allow interest upon an unliquidated demand. The amount 
due was incapable of ascertainment by computation or by 
operation of law. There is no indication that the refusal 
of the appellee to pay the sum demanded was inspired by 
any intention to harrass the appellant or to delay payment. 
On the contrary, it appears from the fact that the amount 
ultimately allowed was approximately midway between 
that amount demanded by the appellant, and the sum ad¬ 
mitted due by the appellee that there could have been no 


12 Cited at pages 10 and 13 of appellant’s brief. 
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ulterior motive on the part of the appellee in refusing pay¬ 
ment of the amount claimed. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
appealed from should be affirmed. 

George Morris Fay, 

United States Attorney. 

Boss O’Donoghue, 

Joseph M. Howard, 

L. Clark Ewing, 
Assistant United States Attorneys. 
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